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Mold: Personal Injury Claims and Causation

by Jason R. Garrot

To effectively prosecuteatoxic moldactionfor personal injuriestheplaintiff must provecausation. Inthisregard,
causationreferstothe proof of the nexusbetween exposureto toxic mold and resulting personal injury. There
must be(1) proof of general causation astowhether atoxic substance can causeaparticular injury or conditioninthe
genera population, aswell as(2) proof of specificcausationwhether or not thetoxicsubstanceactua ly causedplaintiff’s
injury. Therefore, theplaintiff must comeforward and proveheor shewasactual ly exposed totoxicmold mycotoxins,
andthat thereisacausal link betweentheplaintiff’ sexposureandtheallegedinjuries.

Claimantsintoxicmol d casesoften seek damagesresultingfromskinrashandirritation, eyeirritation, sorethroat, nausea,
fatigue, headache, asthma, and allergic symptoms. Somesuitsal so alege pulmonary hemorrhageand avariety of
neuropsychological aillments. Therearevery few scientific studiesthat discussthecausal link betweenthesealleged
ailmentsand exposuretotoxicmold. 1n2004, thel nstituteof Medicine(IOM) completedacomprehensivescientific
literaturereview of al studies, including both animal and epidemiol ogical studies, that attempted to assessthecausal link
between personal injury and exposureto toxic mold.* Epidemiological studiesare studiesthat attempt to analyze
associations between an aleged cause and an effect. Epidemiological studies can prove general causation, i.e.,
establishingwhether thetoxic substanceiscapabl eof causingaparticular injury. Epidemiol ogical studies, however,
cannot provespecificcausation.

ThelOM concludedwithregardtoanimal studies, it hasbeen shown certainmold mycotoxinscan causespecificinjuries
inanimals, such asimmunotoxic, neurol ogical, respiratory, and dermal responsesafter exposureto specific mold
mycotoxins. Thel OM concluded SachybotrysChartarumeffectsinhumansmay bebiol ogically plausible, but these
observationsrequire much morevalidation and more extensiveresearch before conclusionsmay bedrawn. After
examiningepidemiol ogica studiescong stingof saf-report findingsof individua swholiveinhomesor buildingscontaining
mold, thel OM concludedthereisinsufficient evidenceof acausal rel ationship betweenany particular health symptom
andthepresenceof mold. Thel OM didfindsufficient evidenceof anassociation betweenthepresenceof moldandupper
respiratory tract symptoms, asthmasymptomsin sensitized asthmati ¢ persons, and wheezeand cough symptoms. The
|OM also concluded therewaslimited or suggestiveevidenceof anassociation betweenlower respiratory ilinessin
otherwisehealthy childrenandthepresenceof mold. Finally, thel OM concluded therewasinadequateor insufficient
evidencetodeterminewhether anassoci ati onexistsbetween shortnessof breath, skinsymptoms, asthmadevel opments,
fatigue, neuropsychiatricsymptoms, and moldexposure.

Ynstitute of Medicine, Damp Indoor Spaces and Health (2004). See www.iom.edu/cms/3793/4703/20223.aspx.
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Toestablishcausationinmoldcases, itisvery likely that al partieswill
have numerous expert witnesses. Because mold claims are fact
intensive, experts will be called upon to give specific testimony
regarding causation. Furthermore, any attempttospecifically relate
moldtoaplaintiff’ sillnesswill behighly contested. Therefore,itis
important for thecourtto serveasajudicial gatekeeper tolimitthe
testimony ajury may beallowedtoconsider.

Under Daubertv. Merrill Dow Phar maceuticals, Inc.,2courtsnow
serveasgatekeeperstoexcludescientifictestimony thatisnot rel evant
or reliable. To prevent the jury from hearing inappropriate non-
relevant testimony, thejudgemust performapreliminary assessment
onwhether thereasoningor methodol ogy underlyingthetestimonyis
scientifically validandwhether thereasoningor methodol ogy properly
canbeappliedtothefactsat issue.The standardsor guidelinesthe
Judge will use include (a) whether the expert’s theory has been
subjectedtopeer review; (b) whether theexpert’ stheory hasbeenor
canbetested; (c) whether thereisaknown, acceptablerateof error;
and (d) whether theexpert’ stheory isgenerally accepted. Another
important factor iswhether thescientific opinionhasbeen devel oped
forlitigationor scientificpurposes.

Courts around the country have applied the standards set out in
Daubert tolimit, or prohibit entirely, plaintiff’ sexpertswho have
attempted to provideopinionsonthe causation betweenthehealth
effectsalleged and moldexposure.?

2 509 U.S. 79 (1993)

3 See the following cases for a complete analysis on the difference between general
versus specific causation, and the reliability of expert testimony provided by plain-
tiffs’ experts who attempt to causally relate alleged personal injuries and toxic mold
exposure. Floresv. Allstate Texas LIoyd's Co., 229 F.Supp. 2d 697 (S.D. Tx. 2002);
Allisonv. Firelnsurance Exchange, 98 SW. 3d 227 (Tex.C.T. App. 2002); Kilian v.
Equity Residential Trust, 2004 W.L. 3606894 (D.Ariz.).
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UPDATE

TheLouisianaThirdCircuitinthecaseof Morgan
v. Auto Club Family Ins. Co., 899 So.2d 135
(La.App. 3 Cir. 2005) upheld amold insurance
exclusioninahomeowner’ sinsurancepolicy.In
thisfirst-party case, thetrial court granted sum-
mary judgment in favor of the property insurer
based ontheexclusionfor property damagecaused
by mold. Thepolicy containedthefollowingmold
excluson: “Wedonat, however,insureforloss....(2)
causedby:...(e) any of thefollowing:...(3) smog,
rust or other corrosion, mold, wet or dry rot;....”
Theplaintiffsinthiscasearguedthat theaccumu-
|ationof condensationwasthe™ ensuingloss’ which
wasnot excepted or excludedinthepolicy. The
court heldthat thel ossof property wascaused by
themol ddamagewhichwasspecifically excluded
from coverageunder thepolicy eventhoughthe
mold damagemay haveresultedfromthelack of
ventilationintheattic. Itisnot clear yet howthis
decisionwill beapplied inthird-party mold cases.
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T Also admitted in Texas
* Also admitted in Mississippi
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